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For J.C., and trans youth everywhere, with the hope that this book 

may in some measure help make your journey easier

— DBC
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Introduction

Over the past decades, a framework has begun to emerge in U.S. law regarding 
gender identity and expression, shaping the rights of millions of people who are 
transgender or “trans,” used here to include gender non-conforming, nonbinary, 
and other related categories. Having evolved from a patchwork quilt of statutory 
laws, administrative regulations and policies, and judicial opinions, the emergent 
framework contains many tensions and inconsistencies yet to be resolved. 

The authors of this casebook bring distinct perspectives from within the 
LGBTQ+ community. David Cruz is Newton Professor of Constitutional Law at 
the University of Southern California Gould School of Law, a cisgender, out gay 
Latino, who has written extensively on U.S. constitutional law and sex, gender, 
and sexual orientation law. He first taught a course on gender identity and the law 
in 2010. Jillian Weiss, a transgender woman, has a practice primarily represent-
ing transgender clients in employment discrimination matters. She is also a retired 
Professor of Law and Society from Ramapo College of New Jersey and former exec-
utive director of the Transgender Legal Defense and Education Fund, and she has 
widely published in the area of transgender rights. 

This casebook is designed to provide students a comprehensive understanding 
of the decades-long revolution in law and society regarding the concepts of gen-
der identity and expression that affect trans individuals in many related contexts. 
A background chapter explains the modern conceptions of gender identity and 
expression, and their relation to traditional notions of sex and gender, that have 
driven extensive legal developments resulting in hundreds of decisions in areas of 
law commonly considered unrelated. The book invites students to examine these 
concepts in a range of contexts nearly as broad as the lives we all live, including gov-
ernment identification, parenting and youth care, schools, employment, disability, 
healthcare, housing, public accommodations, immigration, and incarceration. It 
encourages students to analyze how these varied areas are or should be understood 
as interrelated and integrated, and what they mean for traditional legal and social 
understandings of sex and gender.

This book enables examination of its topics from the standpoint of trans per-
sons, foregrounding their lived experience and the discriminatory effects of trans-
phobia, transmisogyny, and transmasculine erasure. This stands in distinction to 
approaches that theorize transgender people’s experiences of law as fundamentally 
outgrowths of gender or sexual orientation biases. This focus enables students to 
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theorize the legal wrongs against trans persons as wrongs qua wrongs against their 
lived identities, understanding them as trespasses against their right to live in their 
chosen gender, rather than merely as sequelae of incorrect stereotypes of their gen-
der assigned at birth. At the same time, the advances in the social statuses and legal 
rights of trans people are inseparable from “gender” issues and issues of sex, gender, 
sex roles, and sex stereotyping.

Students should carry away from a course taught from this casebook an under-
standing of how gendered our law is, how entrenched gender identity biases are, and 
ways in which the law has been used to lessen the oppressions experienced by trans 
people. This book’s role is not only to facilitate teaching the specifics of this area of 
law, but to show new lawyers how effective the law can be in combatting social ills 
as well as ways in which it is less effective or ill-suited to the task of social change. 
It shines an analytic spotlight on a population subject to numerous social harms in 
which law has sometimes been complicit and whom increasingly law is developing 
to protect. It is our hope this will inspire a new generation of lawyers to pursue jus-
tice for trans people.

In editing materials for this book, the authors have omitted footnotes without 
indication; preserved original footnote numbering for those sources where foot-
notes were retained; used lowercase letters for footnotes we have authored; omitted 
citations and sometimes parentheticals without indication; and altered citations’ 
formats (e.g., reporters, short form vs. long form) and omitted pinpoint citations 
generally without indication. Although not entirely consistently in this first edition, 
the authors tried to indicate with “[sic]” when opinions first use terminology that is 
today widely regarded as derogatory or outdated; we have also albeit incompletely 
tried to list the movement organizations that have litigated so many of the cases pre-
sented. The undercompensated and sometimes unsung efforts of dedicated move-
ment lawyers have been key to the evolution in the law examined in this text.

This book has been a labor of love — a great labor — over many years, and we 
are profoundly grateful that it has come to fruition. We are thankful that Erwin 
Chemerinsky put us in touch with Carol McGeehan at Carolina Academic Press, 
which has been excited about and critical to this book — and we thank Carol, Keith 
Sipe, Scott Sipe, Ryland Bowman, Jennifer Hill, and everyone at CAP who touched 
this project. Jillian Weiss would like to thank David Cruz, who has spent so many 
years in pursuit of justice for trans people, for which she is personally grateful. 
Having talked together about co-authoring such a casebook for over a decade, it is 
David’s mastery of the subject matter, dedication, and tireless enthusiasm in the face 
of many distractions that made this very timely book happen. David Cruz would 
like to thank Jillian Weiss, whose legal scholarship on transgender issues, advocacy, 
and life lived out loud and proud have inspired him for decades. He would not have 
attempted this project without her. He gives special thanks to law professors Dean 
Spade and Janet Halley for sharing their transgender law course materials with him 
when he was preparing to teach his first class in this area, as well as to Alex Bastian, 
Mark Ohl, and Tina Sohaili, the intrepid USC Gould School of Law students who 

CruzWeiss_GenderIdentity_4pp.indb   28CruzWeiss_GenderIdentity_4pp.indb   28 11/16/20   3:41 PM11/16/20   3:41 PM



Introduction	 xxix

showed up at 8:00 a.m. for this new course, whose weekly insights about the mate-
rial helped influence his thinking about the field, and whose discussions of RuPaul’s 
Drag Race helped ensure the course never lost touch with the culture that has been 
changing in ways necessary to allow gender identity and expression law to develop in 
the more open and inclusive ways as so much of it has. A legion of student research 
assistants have helped with trans law research, including (with profound apologies 
to anyone inadvertently omitted) Alex Bastian, Emily Cronin, Edward Demirjian, 
Nicholas Duncan, George Ellis, Robina Gallagher, Kate Im, John Korevec, Sabrina 
Kumre, Tiffany Li, Abby Lu, Mack Matthews, Chris McElwain, Melissa Mende, Paul 
Moura, Jacob Ordos, Gus Paras, Brett Pugliese, Eric Remijan, Christina Roberto, 
Gabriela Rodriguez, Matthew Schuman, Travis Schumer, Melissa Shinto, Jessica 
Bromall Sparkman, Kerry Sparks, Queenie Sun, Christina Tapia, Jill Vander Borght, 
Helen You, and especially Ryan Gorman, whose work for this book was instrumen-
tal in helping the authors bring it to completion. The brilliant and talented USC 
Gould School of Law librarians particularly including Judy Davis, Diana Jaque, Paul 
Moorman, Brian Raphael, and Karen Skinner have helped with research over many 
years. Kathleen Perrin, founder and president of Equality Case Files, has selflessly 
brought her expertise to bear to provide David research on trans legal issues, often 
on very short time frames. The USC Gould School of Law and its Deans Scott Bice 
(who hired David), Matt Spitzer (under whom he earned tenure following selfless 
mentoring by Mary Dudziak and Jody Armour), Ed McCaffery, Bob Rasmussen, 
and Andrew Guzman (under whom David became the Newton Professor of Consti-
tutional Law, for which he is also grateful to the late Mr. and Dr. Newton) provided 
economic and other support for his scholarship on LGBTQ+ issues starting at a 
time when those were much less recognized as worthwhile areas of scholarly inquiry. 
David owes a special debt to his assistant and dear friend Katie Waitman, whose 
great talents, sound judgment, and tremendous labors, from the earliest phases of 
the project to the very end, have made this casebook possible and much better than 
it would otherwise have been. David also thanks his family, including especially his 
parents Sue (who passed during the completion of this book) and Nick, for their sup-
port and sacrifices. Finally syntactically but first and foremost substantively, David 
thanks his husband and partner of decades Steve Greene, for encouraging him to 
go to law school and to pursue his commitment to justice for LGBTQ+ people, for 
putting up with the long hours David put in on this book everywhere including with 
his laptop on his lap in the car every week for well over a year, and for unflagging 
love and support.
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